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obtain municipal authority to serve its portion of the annexed area. Reaching this conclusion does 

not require any “construction” because the language of Paragraph 6 is unmistakably clear on this 

point. Therefore, IREC has agreed that it “loses” its “map rights” in this scenario by design. There 

is nothing unfair about this explicit bargain. Further, the operation of Paragraph 6 ,  by allowing 

resort to the ESA, preserves and protects all of IREC’s service entitlement rights under the ESA, 

including any grandfatherrights under Section 5(a) and Section 14; so, again, CIPS has not proposed 

any construction of the Service Area Agreement that causes IREC to “lose” any “vested” rights. 

E. The Legislature Has Unequivocally Directed That Section 5 (a) Grandfather 
Rights Cannot Impair Or Diminish iMunicipa1 Authority “In Any Way“ 

IREC asserts at 1I.E. of its Brief (p. 18) that “Section 14 Of The ESA Does Not Affect The 

GrandfatheredRights To Serve Property Annexed To A Municipality.” Presumably, IREC means 

that Section 14 does not limit the “broad”Sect1on 5(a) rights recognizedin Western because Section 

5(a) itself makes no reference to annexations. (The Coles-Moultrie case did not involve an 

anne~ationsituation.) There is no question that Section 14, in a sort of “double-negative” fashion, 

maintains the Section 5(a) right to serve “customers at locations”, even in the event of 

annexationiincorporation. Recognizing this legislative intent does not, however, resolve the “broad” 

vs. “narrow” question of the scope of the Section 5(a) grandfathered right nor ensure that the two 

sections co-exist harmoniously as the courts must attempt to achieve. McNamee v. Federated 

Equipment ZL Supplv Co., 181 111. 2d 415. 427. 693 N.E. 2d 1157, 1163,229 Ill. Dec. 946, 952 

(1 998), (“. . where there is an alleged conflict between two statutes, a court has a duty to construe 

those statutes in a manner that avoids an inconsistency . . .”). IREC contends that “the legislature 

has aiready harmonized grandfathered electric service rights with municipal franchise authority 

7 



favor of grandfathered electric service rights”. (p. 19). (emphasis added). IREC appears to argue 

that because of a conflict between Sections 5(a) and 14, the legislature intended the Section 5(a) 

grandfather right to prevail. 

IREC‘s argument fails because this Court must strive to avoid finding any conflict between 

the two provisions& IREC assumes that only Section 5(a) creates “grandfather”rights and ignores 

the “grandfather provision” of the second sentence in Section 14: 

[a]n electric supplier which is serving in an area which has been or 
hereafter becomes annexed. , , may continue to furnish service within 
such annexed. . . area to the premises which it is serving at the time 
of such annexation . . . 

IREC’s suggestion that Sections 5(a) and 14 can be harmonized by recognizing that the “broad” 

Section 5(a) concept of “customers at locations” prevails over any conflicting interpretation of 

Section 14 flies in the face of the requirement that the courts must construe the statute as a whole 

and contravenesthe courts’duty to construea statute so as to avoid conflicts, McNarnee v. Federated 

Equipment & Supplv Co,, 181 Ill. 2d 415,427,692 N.E. 2d 1157,229 111. Dec 946 (1998), and, 

Kraft. Inc. v. Edgar, 138 Ill. 2d 178,189.190, 561 N.E. ?d 656.661. 149 Ill. Dec. 286,291 (1996), 

(“statute should be read as a whole with all relevant parts considered . , .so that no term is rendered 

superfluous or meaningless”). 

IREC claims that “CIPS ignores the fact that Section 14 specifically excludes from its 

operation the first paragraph of Section 5 of the ESA . . . and thus the Section 5 rights to serve all 

the ‘premises’ so annexed and being served on July 2, 1965 are not impaired by reason of the 

annexation.” (pp. 18-19). But CIPS expressly pointed out to this Court the exception clauses of 

Section 14 (Brief and Aupendix of Plaintiff-Appellant at p. 13). IREC simply does not want to see 
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Sections 5(a) and 14 harmonizedif that means any contraction of the broad definition of “locations”. 

F. Miscelleaneous 

IREC states that CIPS has cited no Illinois authority for the proposition that “competition 

existed betweencooperativesand utilitiesprior to the adoptionof the Electric Supplier Act . . .” But 

Justice Craven recognized this circumstance when he observed in Western that 

. . . it clearly appears that one of the purposes was to put to rest the 
contest between competing utilities as to which would supply what 
to whom and when. 24 111. Dec. 382,384. 

IREC’s suggestion that “[ilt is clear that the parties to the Service Area Agreement at issue 

in this case have used ‘locations’ and ‘premises’ interchangeably” (p. 18) absolutely strains 

credulity. Nothing could be more clear than that the parties’ use of the two different terms evidences 

their unequivocal intent that the terms have separate and distinct meanings, Clav v. Illinois Dist. 

Council ofAssemblies of God Church, Ill. App. 3d 971, 657 N.E. 2d 688, 191 111. Dec. 487. 

G. 

IREC’s attempt to impose some sort of judicial estoppel against CIPS (p.16) from the 

Commission’s 1991 decision in Southeastern Illinois Electric Coonerative. Inc. v. Central Illinois 

Public Service Comoany is nonsensical. First, CIPS does not contend here that the ESA should not 

control the result. CIPS agrees that the operation of Paragraph 6 of the SAA, given IREC’s lack of 

franchise authorityat the relevanttime, means that IREC cannot rstablisha right to serve based upon 

any provision of the SAA (including the Paragraph 2 map rights). Second, Sections 5(a) and 5(b) 

of the ESA grandfathertwo entirely separate and distinct subjects: “customers at locations,”Section 

5(a), and “contracts in existence” on July 2, 1965, Section qb ) .  Despite its conclusory assertion. 

IREC advances no rational analysis to illustrate wherein or why CIPS has taken inconsistent 

9 

No Evidence Warranting Judicial Estoppel Exists 

’ 



cases. 

G.  The Customers In Dispute Constitute "Additional Premises" Under Section 
14(iii) 

The Commission suggests (pp.29-30) that "the three disputed properties in this case all lie 

within the Schimmel and Bybee premises." There is no fruit on this tree, however, because Section 

14 only applies to premises served at the time of annexation. By that time the 1965 Schimmel and 

Bybee "premises" had been divided into numerous successive premises, none of which were served 

by IREC on the date of annexation. Accordingly since IREC was not serving the Paxton, et al. 

premises "at the time of such annexation," and neither Schimmel nor Bybee "own[ed], uses o r .  . . 

has some other interest in connection with receiving service" thereon (ESA Section 3.12), the fact 

that the annexed areas once comprised a part of the SchimmeUBybee farms does not change the 

status of Paxton et al. as "additional premises" that IREC "may not furnish service to" without 

municipal authorityunder Section 14. In any event, IREC did not make any claim ofright to serve 

the disputed customers herein based on Section 14 in its complaints before the Commission. 

111. SUMMARY AND CONCLUSION 

Both IREC and the Commission ask this Court to countenance conflicting interpretations of 

the phrase "customers at locations". The fallacy of such a position should be evident especially in 

light of this Court's pronouncement that the "commonly accepted meaning" of the phrase is "a 

particularpoint at,which electricity is being supplied, rather than an entire farm or tract of land . _ I '  

IREC and the Commission apparently believe that the General Assembly intended to utilize 

"customers at locations" in an uiicommonand unaccepted fashioncontrary to the most fundamental 

canons of statutoryconstruction. See. e.g., People v. Masette, 195 I11.2d 3:6. 747 N.E. 2d 339.254 
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I11 Dec. 299, 307 (2001), (courts "must assume that the legislature intended the term to have its 

ordinary and popularly understood meaning ") As the Supreme Court stated in Rural Electric 

Convenience Cooperative Co : 

[tlhe utility of legally binding agreeements between private parties 
depends upon the degree of certainty with which the parties can 
predict the meaning of the various terms of their agreement. 

Applying a consistent meaning for both the statutory and contractual terms "customers at locations" 

would provide just certainty with a consequent decrease in litigationamong electric suppliers having 

agreed service area maps. 
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